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Training Seminar Karlovy Vary – Detailed Outline of Presentation – DISCRIMINATION
I) Key Elements of Equality Principle 
A) The standard articulated

· The general principles of non-discrimination and equality are widely agreed to be fundamental principles of international law recognised and repeated in many international Conventions, Declarations and Recommendations.  

· According to the principle of non-discrimination no one shall be subject to discrimination in the enjoyment or exercise of any rights and freedoms on the basis of enumerated and related grounds such as, (in the area of racial discrimination) race, colour, language, religion, birth, national or ethnic origin, or other status.  The principle of equality provides for the equality of all persons before the law and the right of all persons to the equal protection of the law.   

· These principles are self-standing general rights ( that are valid in themselves and must be applied in all fields of life whether political, civil, social, economic or cultural).    

· For instance, the “Universal Declaration of Human Rights” (which significantly already mentions in its 1st Article the equality of all persons ) in Article 7 sets out the principles of equality and non-discrimination as fundamental rights in themselves as does Article 26 of the “International Covenant on Civil and Political Rights” (ICCPR)  

[Art. 26“All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”] 

At the European level, with adoption, of “Protocol 12 to the European Convention for the Protection of Human Rights and Fundamental Freedoms” (ECHR), a general self-standing right to non-discrimination is  now legally enforceable before the European Court of Human Rights.

· These principles are also included as accessory rights in a wide number of international instruments – as rights to be taken into account in the application of the rights dealt with in that instrument.  For instance, this is the case with Article 14 of the European Convention on Human Rights. [also ie,2(2) ECOSOC, 2(1) ICCPR).

B) A description of the equality principle

· The equality principle does not mean that all are ‘always’ to be treated in an identical manner.  This would only be the case if all were really identical in all aspects and lived in exactly the same conditions.  Evidently, this is not the case, there are obvious differences between us – such as our gender, the languages we speak, whether we are rich are poor etc.  And where these differences are relevant to a given right or situation, equal treatment may, in fact, mean different treatment.  

· What the equality principle means (as it was very eloquently expressed in Judge Tanaka’s dissenting Judgement in the “South West Africa Case” and has since been repeated by many courts) is that “What are equal are to be treated equally and what are different are to be treated differently… 

Judge Tanaka asks:  “what is equal and what is different?” 

And he answers:  “All human beings, notwithstanding their differences in their appearance and other minor points, are equal in their dignity as persons.  Accordingly, for the point of view of human rights and fundamental freedoms they must be treated equally.” 

But .. he continues “The principle of equality does not mean absolute equality, but recognises relative equality, namely different treatment proportionate to concrete individual circumstances.  Different treatment must not be given arbitrarily; it requires reasonableness, or must be in conformity with justice...” 

In the case at hand Judge Tanaka was discussing the practice of apartheid.  He found that discrimination according to the criterion of “race, colour, national or tribal origin” in establishing the rights and duties of the inhabitants of the territory is not considered reasonable and just.  .. If differentiation be required, it would be derived from the difference of language, religion, custom, etc. ‘not’ from the racial difference itself… The policy of apartheid he consequently found to be fundamentally unreasonable and unjust.

· An example of a situation familiar to us all where equal treatment requires different treatment  – is maternity.  Evidently, women become pregnant and not men (up until now anyway).  In order for women to have equal access to health care, there need to be doctors specially trained to deal with this situation that women experience and not men – thus different treatment.  

This is quite different from a situation, such as access to a discotheque, where the principle of equality would mean that all should be treated in the same way – that is let in when the disco is open.  It is quite difficult to imagine a situation where someone’s language, or gender, or ethnicity, or other such criteria would mean they should be ‘not’ be allowed into the discotheque in the name of equality. 

· To take another example in the field of education.  A child cannot be denied access to a school because of colour.  But the education system can and in some cases, should, offer special language training for students whose mother tongue is ‘not’ the language of instruction.  This training would be necessary for the child to have ‘equal’ possibilities of learning and succeeding in the school system. 

II) Deconstructing the Components of Discrimination
C) Key definitions of discrimination found in international legal instruments:

· Neither the Universal Declaration of Human Rights nor the International Covenants define ‘discrimination’.  A definition of this term at the international level can only be found in conventions and declarations dealing with specific types or forms of discrimination.

· For instance, the International Convention on the Elimination of All Forms of Racial Discrimination defines the term ‘racial discrimination’ as:  

“any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms, in the political, economic, social, cultural or any other field of public life.” (Article 1(1))

· During its thirty-seventh session in 1989, the United Nations Human Rights Committee in its general comment gave the following definition of discrimination:  

“… any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition enjoyment or exercise by all persons on an equal footing, of all rights and freedoms.”  

· An important feature of discrimination revealed by these definitions is that it can be direct or indirect.  The notion of indirect discrimination is included through the word "effect", which indicates that a provision, criterion or practice can be discriminatory if it has the 'effect' of placing persons belonging to a particular group in a less favourable situation. In situations of indirect discrimination rules, regulations, criteria, procedures, policies, etc. appear ‘neutral’ on their face, however, they in fact disproportionately disadvantage members of certain groups. 
· European Directive implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, in its article 2 has set out definitions of both direct and indirect discrimination: 

a) direct discrimination shall be taken to occur where one person is treated less favourable than another is, has been or would be treated in a comparable situation on grounds of racial or ethnic origin; 

b) indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

· There might be a deliberate attempt by a discriminator to ‘conceal’ discrimination, but not necessarily.  Discrimination is often of a “structural, systemic or institutional” phenomenon.  This means that it is a widespread phenomenon embedded in the structures, norms and institutions of a society.  So people are simply used to certain policies, practices, requirements, etc. and are not aware of their discriminatory impact on members of certain groups.

· For instance, one example that is often cited is the manner that children are “tested” in order to determine whether they are “suited” to a certain stream of schooling.  Such tests often assume a certain cultural or linguistic knowledge that children of minority groups may not share.  Such children may therefore be mistaken for “slow learners” whereas their low performance has nothing to do with their intellectual capacities. 

Examples: 

· dress code requirements for ordinary school attendance; 

· locating social service offices in areas which are unsafe for members of certain minority groups;

· citizenship requirements that require proof of ‘adequate’ living conditions, good health, or economic well-being;  

· a bar with a policy of not admitting anyone with a covered head;

· a requirement of continuous residency in order to register to vote (particularly where citizens or permanent residents have fled abroad; where there has been internal displacement of certain minority groups; where there are nomadic populations); 

D) Elements required to constitute discrimination: 

· International jurisprudence has elaborated the elements necessary for there to be discrimination in a given instance.  I will turn to the test elaborated by the European Court of Human Rights in applying article 14 in order to describe these elements. 

· It should be kept in mind that as article 14 is an accessory right, the first step in the Court's test requires that the facts at issue fall within the 'ambit' of another Convention provision.  This will not be the case under Protocol 12 as discrimination has become a self-standing right. 

· Once this has been established there are essentially two different tests of discrimination.  The first test addresses a situation where a person claims to have been discriminated against due to being treated differently from others although he or she should have been treated in the same manner.  For example, someone claiming not to have been allowed into a discotheque open to the public on the basis of colour, or someone denied insurance since he or she is a Roma. 

· In this type of situation in order for there to be discrimination, it needs to be established that: 

1) the applicant has been ‘treated differently’ (less favourably) than others; (applicant argues)

2) These others must be in a similar position or ‘analogous situation’ to the applicant; (applicant argues)

3) This treatment will not be discriminatory if there is ‘a reasonable and objective justification for the different treatment’ having regard to the ‘margin of appreciation’. (state argues) 

· The second test addresses a situation where a persons claims to have been discriminated against due to being treated in the same manner as others when he or she should have been treated differently.  For example, as in the Thlimmenos case that set out this test, someone claiming that a law excluding persons convicted of a serious crime from appointment into the profession of chartered accountant did not distinguish between persons convicted as a result of their religious beliefs (refusing to serve in the army) and persons convicted on other grounds.  

· In this type of situation, in order for there to be discrimination, it needs to be established that "without a reasonable and objective justification, a State failed to treat differently persons whose situations are significantly different." Thus in order for there to be discrimination it would be necessary to show:

1) The applicant was treated unfavourably than others, due to being considered to be similarly similary situated to these others;

2) In fact, the applicant's situation is significantly different;

3) This treatment will not be discriminatory if there is 'a reasonable and objective justification for the different treatment' having regard to the 'margin of appreciation'. 

III) Identifying Discrimination - Levels of Discrimination 

· The level of conditions, criteria and practices contained in written or unwritten rules and procedures
· The level of application and implementation
· The level of individual actions
� (ratifications as of 12/02/05: Albania, Armenia, Bosnia and Herzegovina, Croatia, Cyprus, Finland, Georgia, Netherlands, San Marino, Serbia and Montenegro, Macedonia)








